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In the Supreme Court of the 
State of Utah 
CHARLES LYNN ALLE,MAN, as admin-
istrator of the estate of Hannah H. Alle-
man, and Charles A. Alleman, sometimes 
known as Charles Albert Alleman, both 
deceased, 
Plaintiff and Appellant, 
vs. 
JEFFERSON K. MINER, and his wife, 
MARGARET L. MINER, BOARD OF ED-
UCATION OF THE NEBO SCHOOL DIS-
TRICT, A Body CoJ:l>Orate, and THE 
LOVE COMPANY, INC., A Corporation, 
Defendants and Respondents. 
CASE 
NO. 8883 
Brief of Defendants and Respondents, Jefferson 
K. Miner, Margaret L. Miner, and 
the Love Co., Inc. 
STATEMENT OF FACTS 
Respondents can generally agree with appellant's 
Statement of Facts as set forth on pages 1, 2, and 3, and 
the first nine lines of page 4 of appellant's brief, but be-
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yond that respondents disagree and assert that appellant 
has not accurately stated the facts of this case as shown 
by a clear preponderance of the evidence. Respondents as-
sert that the record does support the following facts. 
Defendants Miner, on or about June 21, 1956, obtained 
a deed to certain property in Springville, Utah, the descrip-
tion of which included the 6.37 feet later foUl'ld b:r the 
Court to be the property of the estates of Hannah H., and 
Charles A. Alleman, deceased, and by which description 
the north line of said property, ·and the south line of the 
Love Company property, were the same (Tr. 6, 21, R. 14, 
Defendants' Exhibit 3). Prior to delivery of the deed, and 
as early as May 7, 1956, defendant, Jefferson Miner, was 
advised that appellant claimed there was some discrepancy 
as to the north boundary of the property defendants Miner 
were about to acquire (Tr. 22). In response to this infor-
mation, defendant Jefferson Miner consulted his father, an 
employee orf the Utah County Recorder's Office, about what 
to do, and was advised to hire a registered surveyor to make 
a survey of the property (Tr. 23). Following this advice, 
defendant Jefferson Miner engaged the services of LaVern 
D. Green, registered engineer (Tr. 23), who thereupon 
surveyed the land and put in corner pegs (Tr. 24), fixing 
the north line of the property on the north side of an irri-
gation ditch (Tr. 24). At the time the survey was being 
made, defendant, Jefferson Miner, had his first conversa-
tion with appellant, who merely asserted that in appellant's 
opinion there was a discrepancy as to the north line of 
Miners' property, and that Miner was probably encroach-
ing on the Lo:ve Company's property (Tr. 9, 25). Appel-
lant did not at that time, and did not at any time prior to 
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completion of the improvements by defendants Miner, as-
sert an interest in the land under consideration, but merely 
asserted that defendant Miner could be encroaching on the 
Love Company property (Tr. 9, 15, 25). Defendant, Jef-
ferson Miner, thereupon consulted with representatives of 
the Love Company and was advised that the south line of 
1Jhe Love Company property ran to the north of the said 
ditch, and that the ditch was on defendant Miners' property 
(Tr. 32). Defendant Miner in the meantime secured a 
policy of title insurance covering the area upon which the 
ditch was located (Tr. 26), and thereupon began construc-
tion of his building. Defendant Jefferson Miner, as part 
of his construction program, filled in the said ditch along 
the north of his building, and rerouted the same around 
tJhe south and to the west of his building (Tr. 27). Defend-
ant Miner tore out several trees along said ditch, includ-
ing a large catalpa tree to which a radio aerial was attached 
from the home on appellant's property, and in which de-
scendants of Charles and Hannah Alle·man were living, and 
covered the area with blacktop for use as a parking lot (Tr. 
34). Appellant knew Miner had taken down the aerial, cut 
down the trees, and hauled them away, but he voiced no 
objection to such action (Tr. 16). Alppellant's second and 
only other conversation with defendant Miner, prior to com-
pletion of said improvements, which improvements appel-
lant was well aware of, (Tr. 16), occurred sometime in Au-
gust, 1956, at the time defendant Jefferson Miner was fin-
ishing the laying of blacktop over the area formerly occu-
pied by said ditch. Appellant again merely asserted that 
there was a question as to the boundary line, but made no 
claim of ownership or demands that defendant Miner cease 
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his activities. (Tr. 15, 26). In response to the observation 
of appellant defendant Miner affirmed that he didn't know 
What more he oould do, since his survey and title insurance 
disclosed no such discrepancy as appellant made reference 
1X>, (Tr.26), and the Love Company disavowed any interest 
in property over which the said ditch ran (Tr. 32). 
The only testimony as to the value of the 6.37 feet of 
frontage involved, prior to the improvements made by de-
fendant Miner, and the value thereafter, was given by Mil-
ton Harrison, witness for the respondents, a re-d.ltor from 
Springville, Utah, who testified he was personally familiar 
with the property under consideration (Tr. 39). Mr. Har-
rison further testified on direct examination that prior to 
the improvements made by defendants Miner to the said 
6.37 feet of frontage, when the ditch was still in place, such 
property would have no particular value, (Tr. 42), but ad-
mitted on cross examination that if the ditch were filled in, 
(Tr. 43), the property would have a possible value as a 
place to raise flowers of $10.00 a front foot, (Tr. 24), and 
he then testified that said 6.37 feet of groun4 was worth 
$50.00 a front foot after completion of the improvements 
made by defendants Miner (Tr. 42). 
Appellant offered no proof to support his contention 
that the deed to the defendant, Love Company, should be 
reformed, except to introduce in evidence an abstract cov-
ering the property in question, which shows no discrepan-
cies upon the face of the instruments therein recorded, (Tr~ 
5, 6; Pl. Ex. 1), and at the conclusion of plaintiff's case, the 
trial court granted the motion of defendant Love Company 
to dismiss the complaint as to that defendant (Tr. 20). 
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POINTS REUED ON 
The points upon which the defendants and respondents 
rely for the sustaining of the judgment and decree in this 
case, are as follows: 
POINT I 
THE EVIDENCE CLEARLY ESTABLISHES THAT 
DEFENDANTS MINER HAD COLOR OF TITLE AS OC-
CUPYING CLAIMANTS TO THE 6.37 FEET OF PROP-
ERTY IN QUESTION, AND THE COURT SO FOUND 
ACCORDINGLY. 
POINT II 
THE TRIAL COURT COMMITTED NO ERROR IN 
STRIKING THE TESTIMONY OF PLAINTIFF AS TO 
HIS CONCLUSION THAT "WE (ALLEMANS) ALWAYS 
CONSIDERED THE DITCH THE BOUNDARY, AND THE 
FENCE ON THE LINE". 
POINT III 
THE TRIAL COURT COMMI'ITED NO ERROR IN 
REFUSING TO ADMIT IN EVIDENCE PLAINTIFF'S 
PROPOSED EXHIBIT NUMBER 2. 
POINT IV 
THE EVIDENCE FULLY JUSTIFIED THE TRIAL 
COURT IN FINniNG THAT THE DEFENDANT MINER 
AS OCCUPYING CLAIMANT, MADE IMPROVEMENTS 
TO THE 6.37 FEET OF LAND IN QUESTION, WHICH 
INCREASED THE VALUE THEREOF FROM $63.70 TO 
$318.50. 
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POINT V 
THE TRIAL COURT HAVING FOUND THAT DE-
FENDANTS MINER MADE VALUABLE IMPROVE-
MENTS TO THE LAND IN QUESTION, AS OCCUPY-
ING CLAIMANTS, COMMITTED NO ERROR IN CON-
CLUDING AND DECREEING THAT DEFENDANTS 
MINER WERE ENTITLED TO A CLAIM UPON SAID 
PROPERTY FOR THE VALUE OF SAID IMPROVE-
MENTS. 
POINT VI 
DEFENDANTS MINER, AS THE PREVAILING 
PARTY ON THEIR COUNTERCLAIM, ARE ENTITLED 
TO JUDGMENT FOR COSTS AGAINST THE PLAIN-
TIFF. 
POINT VII 
THE EVIDENCE AND FINDINGS SUPPORT THE 
DECREE OF THE TRIAL COURT IN HOLDING THAT 
DEFENDANTS MINER ARE ENTITLED TO THE LAND 
IN QUESTION UPON PAYMENT OF THE SUM OF $63.70 
TO THE PLAINTIFF IN THE EVENT THE PLAINTIFF 
DOES NOT PAY TO THE DEFENDANTS MINER, THE 
SUM OF $244.60, WITHIN SIXTY DAYS FROM THE 
DATE OF SAID DECREE. 
ARGUMENT 
POINT I 
THE EVIDENCE CLBARLY ESTABLISHES THAT 
DEFENDANTS MINER HAD COLOR OF TITLE AS OC-
CUPYING CLAIMANTS TO THE 6.37 FEET OF PROP-
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ERTY IN QUESTION, AND THE COURT SO FOUND 
ACCORDINGLY. 
Defendants Miner claim to have had -color of title to 
the 6.37 feet of property in question, by virtue of that part 
of Section 57-6-4, Utah Code Annotated, 1953, which pro-
vides as follows: 
" ... and any person has color of title who has occu-
pied a tract of real estate by himself . . . (for a term 
of five years) or who has thus occupied it for less time 
if he . . . has at ,any time during such occUJpancy with 
the knowledge or consent, e~ress or implied, of the 
real owner made any valua:ble improvements there-
on ... ". 
There can be no question from the record but what 
the defendants Miner had possession of the property under 
consideration dating from early May, 1956, to 1Jhe time the 
complaint was filed in December, 1956, (R. 5, Tr. 16, 32), 
and that during such occupancy defendants Miner made 
valuable improvements to the property by filling in a large 
irrigation ditch, removing brush and trees from the area, 
leveling the land and covering the same with blacktop (Tr. 
16, 32, 42). There can likewise be no question about the 
fact that the plaintiff in his official caJpacity as adminis-
trator, and also as an heir of Hannah and Charles Alleman, 
had knowledge of the improvements as they were made by 
defendants Miner (Tr. 16). 
POINT II 
THE TRIAL COURT COMMITTED NO ERROR IN 
STRIKING THE TESTIMONY OF PLAINTIFF AS TO 
HIS CONCLUSION THAT "WE (ALLEMANS) ALWAYS 
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CONSIDERED THE DITCH THE BOUNDARY, AND THE 
FENCE ON THE LINE". 
Respondents assert that the cases and authorities cited 
by appellant on pages 16 and 17 of his brief, relevant to 
established boundary lines through acquiescence, have no 
application to the present ·cases. The location of the true 
boundary of the Miner property is not now at issue, and 
has been fixed by the trial court in accordance with the 
prayer of appellant. Appellant is not appealing from the 
decision of the trial court in dismissing the complaint in-
sofar as the appellant's claim for reformation of the Love 
Company deed is concerned, so the ruling of the trial court 
in striking the conclusion "We always considered the ditch 
the boundary and the fence on the line" (Tr. 8), even if 
error could not be prejudicial in that respect, and there cer-
tainly was no proper foundation laid for such a statement 
as against defendants Miner, since appellant in his plead-
ings and at the trial did not at any time base his claim of 
ownership to the said 6.37 feet on the theory of an estab-
lished fence line. 
POINT ill 
THE TRIAL COURT COMMITTED NO ERROR IN 
REFUSING TO ADMIT IN EVIDENCE PLAINTIFF'S 
PROPOSED EXHIBIT NUMBER 2. 
Appellant now complains of the refusal of the trial 
court to admit in evidence plaintiff's proposed Exhibit Num-
ber 2, but at the trial counsel for the plaintiff himself ex-
pressed doubt as to the materiality of this document, and 
affirmatively declared that he placed no reliance upon the 
proposed exhibit as a basis for the law suit (Tr. 12). Re-
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spondents assert that the offered e~hibit was by agreement 
of plaintiff, and as a matter of fact inadmissible for want of 
materiality. If, as appellant now appears to claim in his 
brief, pages 17 and 18, the proposed exhibit was meant to 
be offered for the purpose of bearing upon· the value of the 
improvements made by detendants Miner, there was no 
proper foundation made for its admissions on that basis 
(Tr. 10, 11, 12). 
POINT IV 
THE EWDENCE FULLY JUSTIFIED THE TRIAL 
COURT IN FINDING THAT THE DEFENDANT MINER 
AS OCCUPYING CLAIMANT, MADE IMPROVEMENTS 
TO THE 6.37 FEET OF LAND IN QUESTION, WHICH 
INCREASED THE VALUE THEREOF FROM $63.70 TO 
$318.50. 
As far as the value of the improvements made to the 
property in question by defendants Miner is concerned, re-
spondents assert that there is no substantial conflict in the 
evidence in that regard. As required by the occupying 
claimants statute, 57-6-2, Utah Code Annotated, 1953, and 
the cases thereunder, the Court must find the value of the 
property prior to the time the improvements are made, 
and the value of the property after the improvements were 
made. The evidence is clear that the property under con-
sideration is commercial property, and the plaintiff himself 
testified that he would not dispose of this property on any 
other basis (Tr. 50). The only testimony as to the value 
of the improvements made by defendants Miner, was the 
testimony of Mr. lfurri.son, a real estate expert, long fa-
miliar with property in the area of the property under con-
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sideration. The testimony of Mr. Harrison was that the 
value of the property under consideration with the ditch 
upon it, and prior to the improvements made by the de-
fendants Miner, was nothing and that after the improve-
ments by the defendants Miner, the property would reason-
ably be worth $50.00 a front foot (Tr. 42). Appellant, again 
on page 19 of his brief, makes reference to the alleged 
agreement with the Love Company which was refused ad-
mission in evidence by the trial court ( Tr. 12) , and claims 
that because of the anticipated exchange which appellant 
hoped to make, the improvements made by defendants Mi-
ner were of no value. Respondents submit that if the Love 
Company ever would agree to such an exchange, it would 
only be by reason of the improvements made by defendants 
l.Yliner. For appellant to contend that the Love Company 
would exchange a good level piece of commercial property 
for one occupied by a large irrigation ditch, does not lend 
much credit to the intelligence of the officers of that or-
ganization. 
POINT V 
THE TRIAL COURT HAVING FOUND THAT DE-
FENDANTS MINER MADE VALUABLE IMPROVE-
MENTS TO THE LAND IN QUESTION, AS OCCUPY-
ING CLAIMANTS, COMMITTED NO ERROR IN CON-
CLUDING AND DECREEING THAT DEFENDANTS 
MINER WERE ENTITLED TO A CLAIM UPON SAID 
PROPERTY FOR THE VALUE OF SAID IMPROVE-
MENTS. 
Coun·sel for appellant makes reference to the "frailties" 
of the conclusions of law in that there are no findings of 
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fact to support them, (P. 20 of .Appellant's Brief), and con-
sequently nothing to support the decree (R. 14). By order 
of the trial court, (R. 28), counsel for appellant was direc-
ted to prepare and did in fact prepare such documents, and 
the failure of the writer to be more critical thereof arose 
from his esteem for counsel for avpellant and a disbelief 
that this case invoh4ng no greater monetary amount than 
it does would ever be appealed to this Court. Be that as it 
may, respondents contend that the findings of fact and con-
clusions of law are suffieient to support the decree insofar 
as it gives respondents Miner an interest in the property 
as occupying claimant, and that there is ample evidence 
to support this position. In regard to the question whether 
respondents Miner acted in good faith in making said im-
provements, respondents believe the Utah Supreme Court 
in the case of Doyle vs. West Temple Terrace Company, 
152 P. 1180, has clearly stated the test which must be met 
in this regard. In this case the Utalh Supreme Court alP-
proved an instruction in the foHowing language: 
"In determining the good faith of the petitioner, you 
should take into consideration all the facts and cir-
cumstances as shown by the evidence received herein, 
which bear on the question of such good faith, and from 
these facts determine whether at the time all the im-
provements were being made the petitioner honestly 
believed he owned the property.'' 
Respondents contend that defendants Miner have clear-
ly met the foregoing test. 'I1hey applied for and secured 
a policy of title insurance covering their deed description, 
and they caused a registered engineer to locate this descrip-
tion upon the ground (Tr. 26). The evidence is clear that 
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after being advised by the plaintiff that there might be a 
discrepancy as to the Miners' north line, defendant Jeffer-
son Miner approached the Love Company, and was advised 
by it that their south line was to the north of the ditch in 
question, and that the Love Company had no interest in 
the ditch (Tr. 32). Consequently, defendant Jefferson Miner 
proceeded undm" the honest belief that his north line was 
located at the point where his title policy, the engineer's 
survey, and the Love Company indicated that it was. As 
stated in 27 American Jurisprudence, paragraph 15, page 
271, which reference is cited in the case of Day vs. Jones, 
187 P. 2d, 181: 
"Good faith, may under some circumstances, how-
ever, co-exist with notice of a claim adverse to the oc-
cupants title. Thus, one may be a possessor in good 
faith, although aware of an adverse claim if he had 
reasonable and strong grounds to belive such claim to 
be destitute of any just or legal foundation, as where 
he is advised by reputable legal counsel that the claim 
is without leg·al merit, or if the adverse claim is asser-
ted under such conditions as would warrant a reason-
able man to disregard it." 
In the case at bar the only notice of a claim of which 
defendant Miner was made aware, was an assertion on two 
occasions by the plaintiff that there was probably a dis-
crepancy as to the north line claimed by defendant Miner. 
'I1he plaintiff did not contend that this discrepancy was as 
to the plaintiff, nor did the plaintiff assert any interest in 
the property adverse to the claim of defendant Miner, but 
suggested that a discrepancy, if there was one, would af-
fect the Love Company. Plaintiff by his own testimony 
asserted that at the time he thought any discrepancy as 
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Love Company. Defendant Miner dispelled all doubt in his 
mind by contacting the Love Company upon which, as the 
evidence shows, he was advised that the estaJblishment of 
his north line as contemplated did not conflict with the 
Love Company interest (Tr. 32). In the Day case, supra, 
acting upon the advice of legal counsel, was said to be con· 
sistent with good faith on the part of the petitioner. In a 
state such as ours where title insurance is certaintly ac-
cepted and often a measure of marketa:bility of property 
can it be said that one is not acting in good faith if he re-
lies upon his policy of title insurance? We think not. De-
fendants Miner submit that by all standards the conduct 
on the part of Mr. Miner in this case shows good faith on 
his part, and at the time all improvements were being made, 
defendant Miner honestly believed he owned the property. 
Respondents further assert that Section 57-3-2, Utah 
Code Annotated, 1953, is not applic~ble respecting the ques-
tion of good faith in ·cases such as the one here. In fact, 
to make it so would nullify the statutory provisions rela-
tive to occupying claimants. The general rule is stated at 
68 A.L.R. 288 as follows: 
"By the ·weight of authority, it is neld that con-
structive notice from the record of the existence of a 
paramount title or interest, does not deprive an occu-
pying claimant of the right to be reimbursed for his 
improvements on being ejected from the premises." 
POINT VI 
DEFENDANTS MINER, AS THE PREVAILING 
PARTY ON THEIR COUNTERCLAIM, ARE ENTITLED 
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TO JUDGMENT FOR COSTS AGAINST THE PLAIN-
TIFF. 
Under the provisions of Rule 54(d) (1) Utah Rules of 
Civil Procedure, respondents contend that as prevailing par-
ties on their counterclaim the trial court properly awarded 
costs of $7.20 to them. 
POINT VII 
THE EVIDENCE AND FINDINGS SUPPORT THE 
DECREE OF THE TRIAL COURT IN HOLDING THAT 
DEFENDANTS MINER ARE ENTITLED TO THE LAND 
IN QUESTION UPON PAYMENT OF THE SUM OF $63.70 
TO THE PLAINTIFF IN THE EVENT THE PLAINTIFF 
DOES NOT PAY TO THE DEFENDANTS MINER, THE 
SUM OF $244.60, WITHIN SIXTY DAYS FROM THE 
DATE OF SAID DECREE. 
Respondents' arguments under Point IV, and Point V, 
of this brief, are adopted in support of the argument on this 
point. Respondents further point out that paragraph 3 of 
the Decree ( R. 15) is fully in accord with the procedure 
outlined under Section 57-6-3, Utah Code Annotated, 1953, 
in regards to matters of this kind. 
CONCLUSION 
Respondents submit that upon taking into considera-
tion all the facts and circumstances of this case, and the 
statutes and cases controlling the same, equity and justice 
require that the defendants Miner be co~npensated for the 
improvements made to the property in question, or that in 
the alternative they be permitted to acquire such property 
from the plaintiff by paying to the plaintiff the value es-
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taJblished by the evidence of such property prior to the time 
the improvements were made thereon by defendants Miner. 
All of the difficulties in this case arise because the plain-
tiff now contends that his parents made conveyances of 
real property many years ago, which they did not intend to 
make. To now allow the plaintiff to acquire possession of 
the property in question, together with the improvements 
thereon as made by defendants Miner, without being re-
quired to compensate defendants Miner for such improve-
ments, would do violence to equity and justice. 
Respectfully submitted, 
CULLEN Y. CHRISTENSON, 
for CHRISTENSON, NOVAK & PAULSON 
Attorneys for Respondents Jefferson K. 
Miner, Margaret L. Miner, and the Love 
Company, Inc., A Corporation. 
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